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provides timely reports and commentary on tax and legal developments important 
to AALU members, clients and advisors, delivered to your inbox as they happen. 
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A Question of Law – A Question of Ethics  
 
CITE:  Custom Radio Corp v. Actuaries & Benefit Consultants and John M. 
Fogle, No. 32A01–1303–CC–143. (Ind. Ct. App. Oct. 9, 2013). 
 
SUMMARY:  This case involves a lawsuit for negligent provision of consulting 
services. The defendants, Actuaries & Benefit Consultants, Inc. (“A&B”) and its 
president, John Fogle, provided consulting services with respect to welfare benefit 
plans investing in cash value life insurance from 1995 to 2004.  The plans were 
purportedly compliant with Code § 419(A)(f)(6) and Custom Radio was told its 
contributions would be deductible. But in July of 2003, the IRS issued final 
§ 419(A)(f)(6) regulations which rendered Custom Radio’s plans non-compliant 
and their contributions retroactively taxable. Upon audit, the corporation owed 
nearly $750,000 in back taxes, penalties, and interest. Radio then sued the 
defendants. 
 
The defendants requested summary judgment on the basis that the statute of 
limitations had run and therefore, Radio’s claims were barred. The trial court 
agreed.  It concluded the company’s causes of action began to run on the date 
Radio’s owners knew or, through ordinary diligence, could have discovered that 
their welfare benefit plans were non-compliant with § 419(A)(f)(6) and that 
because the statute of limitations had run, their plan contributions were 
retroactively taxable.  
 



This Indiana Appeals Court, however, found there was a genuine issue of fact as to 
whether the owners knew or could have known this information by April 30, 2004 
– and therefore reversed the trial court and remanded the case back for retrial. 
 
FACTS:  1995 to 2004:  A&B, a company that designed, installed, and 
administered retirement plans. A&B’s president, Fogle, provided consulting 
services to Custom Radio, owned by Yarger and O’Brien, with respect to welfare 
benefit plans investing in cash value life insurance. Fogle told Yarger that 
§ 419(A)(f)(6) would enable the business to claim deductions for plan 
contributions (i.e., life insurance premiums).  Fogle also advised Yarger to 
establish a management company so that only a select few employees could 
benefit from the welfare benefit plan. To accomplish this, Yarger and O’Brien 
formed Custom Management Corp and named themselves as its sole employees. 
 
January 1996:  Custom Management enrolled in the “Prime Plan.” At the time, 
the IRS had issued no regulations regarding § 419(A)(f)(6). 
 
June 1997:  The U.S. Tax Court issued its decision in Booth v. Commissioner, 108 
T.C. 524 (1997), striking down the Prime Plan as non-compliant with 
419(A)(f)(6). 
 
July 17, 2003: The IRS issued final regulations declaring welfare benefit plans 
investing in cash value life insurance—like the Prime Plan that Radio had —to be 
non-compliant with § 419(A)(f)(6) and their contributions retroactively taxable.  
 
October 19, 2010:  Radio Corporation filed suit against A&B and Fogle claiming 
negligent provision of consulting services and breach of oral contract. The next 
day, Radio Corporation entered into a settlement agreement with the IRS under 
which the tax penalties – but not back taxes or interest – were waived. 
  
A&B and Fogle moved for summary judgment in Radio Corp.’s suit against them 
on the basis that the statutes of limitation on the corporation’s cause of action had 
expired. The issue was – when did the statutes of limitation begin to run?  Was it 
April 30, 2004, by which date the corporation’s owners allegedly knew that their 
welfare benefit plans were non-compliant with § 419(A)(f)(6)?  Or was it – as 
Radio Corp. argued – that their causes of action did not accrue until October 20, 
2008, the date on which they reached their settlement agreement with the IRS and 
thereby discovered the full monetary extent of their damages? 
  
This Appeals Court agreed with the trial court that the corporation’s causes of 
action accrued and the statutes of limitation began to run on the date Yarger and 
O’Brien knew or, through ordinary diligence, could have discovered that their 



welfare benefit plans were non-compliant with § 419(A)(f)(6). But the Appeals 
Court found a genuine issue of fact as to whether they actually knew or could have 
known this information by April 30, 2004 (although Yarger admitted he was told 
by Fogle that his company’s plan was “experience rated” and a “listed 
transaction,” he testified that these terms did not mean anything to him and that he 
was not alerted by Fogle to the fact that the IRS had issued final § 419(A)(f)(6) 
regulations). Therefore, it found the trial court’s summary judgment was 
inappropriate. 
  
RELEVANCE: Lessons: It is essential - not only “keep up” with recent cases, 
rulings, and legislation, but also – to the extent reasonable – look ahead. The key 
tests:  “Have there been adverse cases or rulings?  Are there critical journal 
articles? Have reputable insurers declined to market the concept?  Has the client 
been informed about unsettled law? If you provide “storm warnings” of potential 
tax problems, be sure to do it in writing.  Provide the client with timely and 
sufficient information to make an informed decision.   
 
Also, remember that, just because the Code doesn’t specifically prohibit a 
technique doesn’t mean it’s legally safe or ethically appropriate – especially if you 
know – or should know the IRS has or is likely to attack it.  Courts will not be 
hamstrung by a literal reading of the law that does not comply with its intent, 
substance, or spirit. 
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DISCLAIMER  
 
In order to comply with requirements imposed by the IRS which may apply 
to the Washington Report as distributed or as re-circulated by our members, 
please be advised of the following:  
 
THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 
AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  
In the event that this Washington Report is also considered to be a “marketed 
opinion” within the meaning of the IRS guidance, then, as required by the 
IRS, please be further advised of the following:  
 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 
MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED ON 



THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE 
FROM AN INDEPENDENT TAX ADVISOR.  
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The AALU WRNewswire and WRMarketplace are published by the Association 
for Advanced Life Underwriting® as part of the Essential Wisdom Series, the 
trusted source of actionable technical and marketplace knowledge for AALU 
members—the nation’s most advanced life insurance professionals.  
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